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Relevanł Docket Enlrits 


DATK 

Apr. 10-67 
Apr. 25-67 


June 

7-67 

Se]>. 

3-68 

Oct. 

22-68 

Jul. 

17-611 

Jul. 

25-611 

Aug. 

15-611 

Sep. 

12-69 

Jan. 

22-70 

Feb. 

9-70 

Oct. 

15-70 

Oct. 

15-70 

Oct. 

15-70 

Oct. 

15-70 


pboceedingj: 

1* iled complaint und issued summons 

Filed summons i: return. served A.L. Burlmnk 
& (o., Ltd. by Mr. Nolun 4-12-67; served 
U.S.A. by (Innamorato) & by regt. mail to 
Atty Gen’l 4-12-67 

Filed Answeb of U.S.A. 

Filed Dofts. Answkk 

Filed USA Reply 

1" iled delt. L SA recpiests for admissions. 

I* iled pltff s Notę of Fssite and statcment of 
readiness 

I* *1*^ delt. A.L. Burlmnk response to recjuest 
for admissions. 

Filed pltfTs response to rnjuest for adinis- 
sions. 

Filed plttTs request for admissions 

Filed deft’s A.L. Burlmnk response to request 
for adinissions. 

I* iled pltfT’s pre trial memorandum 

F iled deft AL Burlmnk & Co. pre trial memo¬ 
randum 

F iled delt I SA pre trial memorandum 

Filed eonsent pre trial order—Motley, J 
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Releianł Docket Entries 

DATĘ PBOCEEDINOS 

Apr. 13-71 Filed pltfF & deft USA affdvt, statement & 
notice of motion for summary judgment 
against deft A.L. Burbank & to dismiss 
complaint against USA ret. 5-4-71 

Apr. 13-71 Filed pltff & USA memorandum of law in sup- 
port of motion for sununary judgment 

July 1-71 Filed Affdvt of Alfred A. Meyer, atty for 
deft A.L. Burbank & Co Ltd., in opposition 
to the joint motion of pltff and deft U.S.A. 
for an order granting sununary judgment. 

July 1-71 Filed Memorandum of law in opposition to 
motion for summary judgment by Deft 
A.L. Burbank & Co Ltd. 

Sept. 1-71 Filed Memorandum by Cooper J.—The mo- 
tion of pltff Esso Int’l Inc. for sununary 
judgment against deft A. L. Burbank & Co. 
Ltd., and motion of deft U.S.A. to dismiss 
the cross-claim of deft Burbank are denied. 
Pltff’8 motion to dismiss the complaint as 
to deft U.S.A. is likewise denied. So 
Ordered—Cooj>er J. (mailed notices) 

Jul. 2-73 Filed Notice of Change of Name of pltf. Fsso 
Int’l. Inc., to Exxon Corp. 

Jul. 13-71 Filed Reply Afft. of G.S. Fleischer dated July 
9, 1971 in behalf of USA (filed in Court) 

Sep. 10-73 Non-Jury Trial begun and concluded Decision 
ReBerved. 




Releiant Dockeł Entries 


DATĘ 

Sep. l‘>-73 

Feb. 22-74 
Fel). 22-74 
Feb. 22-74 

Feb. 22-74 
Feb. 22-74 

Feb. 22-74 

Feb. 22-74 


Feb. 22-74 

Mar. 14-74 
#74,200 


PBOCEEDIKOB 

Filed Suppleinental Meuiorandum of' Deft 
U.S.A. 

Filed Consent Pre-trial order—Carter, ,J. 

Filed trial brief of defendant 

Filed suppleinental memorandum of deft. A.L. 
Burbank óc Co., Ltd. 

b iled plaintifTs trial memorandum 

Filed reply memorandum of deft. A.L. Bur¬ 
bank & Co., Ltd. 

Filed trial memorandum of deft. A.L. Bur- 
bunk & Co., Ltd. 

Filed Opinio* #40380 . . . for uli the reasons 
indicated, the defendant A.L. Burbank. as 
agent for the owner Tankers & Tramps, 
inust be liable for payinent to the plaintifT 
of the bunker fuel oil, plus G c / f , from tbe 
datę of the filing of tłiis lawsuit. So or- 
dered.—Carter, J. m/n 

Filed pltfTs proposed Finding of Facts 

Filed Finał Judoment, tliat tbis aetion is 
hereby dismissed as against defendant 
United States of America and tlmt the 
cross claim of deft. A.L. Burbank & Co., 
Ltd. against defendant, U.S.A. is dismissed 
with costs to be taxed. Ordered that the 
plaintifT, Exxon Corp. recover of tlu* de- 
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Relevunł Dockct Entries 

DATĘ PROCEEDIN OS 

fendant A.L. Burbank & Co., Ltd. the sum 
of $22,006.00 with interest thereon froin 
April 10, 1967, in the ainount of $9,105.00 
making a total recovery of $31,111.00 with 
costs to be taxed, and that the plaintiff 
have execution therefor.—Carter, J. Judg- 
ment entered—Clerk 

May 1-74 Filed deft. A.L. Burbank’s notice of appeal 
to the USCA for the 2nd Circuit from 
finał judgment entered on 3-14-74—copies 
mailed to US Atty. and Kirlin Campbell 
& Keating, Esqs. 
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Excerpts from Agency Agreement 
Dated July 1, 196-1 

AGENCY AGREEMENT 

TIIIN AGREEMENT, madę and entered into as of this 
lst day oi July, 1964 by and between Tank kuk and Tramps 
Corp. (bereinafter called “Owner”), a Corporation organ- 
ized under tne laws of the State of Delaware, jmrty of tbe 
first part and A. L. Burbank & Company, Ltd. (herein- 
alter called "Agent”), a Corporation organized under the 
laws of the State of New York, party of the second part. 

Whereas, Owner owns a seagoing vessel, the S/T 
“Atlas” (bereinafter called “Yessel”), umh. r the United 
States flag; and 

M m. reas, Agent maintains ofTices and bas sub-agents in 
Principal ports of the United States and Canada; and 

Whereas, Owner desires to arrange for the operation 
of Yessel and related activities by Agent as manuging 
agent. 

W ITNESSETH : 

General Authority 

1. Owner appoints Agents as its exclusive agent to man- 
age, operate, and conduct the business of the Vessel. 

2. Agent agrees to inanage, operate, and conduct as 
Agent onl\, the business of the Yessel in accordance with 
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the usual practice in the trade, as herein provided. Nothing 
in this Agreement should be eonsidered as giving Agent 
control or possession of the Vess»*l or as having any in- 
terest whatever in the business, profits or liabilities result- 
ing from the operation of the Vessel. 

3. Agent shall perform all of the customary duties of 
managing agent. Without limitation of the foregoing. 
Agent shall, except as stated below, in the name of and 
on behalf of Owner: 

• • • • • 

b. Cause to be furnished to the Vessel . . . fuel, . . . 
required for the operation of the Yessel. . . . 

• • • • • 

h. Collect all revenue and receivables due Owner and 
immediately deposit the funds in a bank account for the 
account of the Owner and identified as the A. L. Burbank 
& Company, Ltd. Special Account—Tankers & Trainps 
Corp. account (“Bank Account”). The Bank Account, from 
which withdrawals may be madę by Agent only, shall be 
maintained in the Chemical Bank New York Trust Com¬ 
pany or such other depository as may be approved by the 
Owner and the Secretary. No withdrawals shall be madę 
from The Bank Account except to pay operating expenses 
of the Vessel, principal and interest due under the Mort- 
gage, and mortgage instirance premiums, unless approved 
or directed by the Secretary. 

• • • • • 
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In witness wheheof, the parties have eaused this in¬ 
strument to be executed by their duły authorized ofTicers 
on the day and year first written above. 

Tankers Si Tramps Corp. 

By: /s/ James Katsouris 

A. L. Burbank & Company, Ltd. 
By: /s/ Peter Burbank 

Approved 

United States of America 

SECRETARY OF COM MERCE 

By Maritime Administrator 

By: /s/ John C. 0’Connell 
Assisłant Secrełary 
Maritime Admin i.s trat i on 





L .cerpts from Tanker Consecutive Voyage Charter Party 
between Tankęrs & Tramps Corp. and United States 
ot America 

DEPARTMENT OF THE NAVY 
Miutary Sra Transportation Seryice 
Washington, D. C. 20390 

Contract No. 
MST-TV-686(X) 

[Stanip— 

F. V. Hannum & Co., Inc. 

25 Broadway 
New York 4, New York] 

Tanker Consecutiye Yoyage Charter Party 

CONTRACTOR AND AdDRESS TaNKERS & TRAMPS CoRP. 

A.L. Burbank & Co., Ltd., 
as Aoents 
120 Wall Street 
New York 5, New York 

Contract for: Ocean Transportation of Department 
of Defense Petroleum Products 

• • • • • 

THIS CHARTER PARTY, (hereinafter sometimes 
called the “Contract” and sometimes called the “Charter”) 
entered into this 4th day of November 1963, at Washington, 
D. C., by and between The United States of America (here¬ 
inafter sometimes called the “Charterer” and sometimes 
called the “Government”) represented by the Contracting Of- 


Eicerpts from Tankcr Consccutite Voyage Charter 

ficer executing this document, and Tankkrs & Tramps Corp., 
A L. Burbank & Co., Ltd., as Aoknts, a Corporation organ¬ 
ik and existing under the laws of tłu* State of New York 
(hereinafter sometimes called the "Owner” and sometimes 
ealled the "Contractor”). 

WlTNESSETH ThaT 

The Owner agrees to let and the Charterer agrees to 
hire the United States Flag SS Atlas (hereinafter ealled 
the “Vessel”) on the following terins and eonditions: 

• • • • • 

7. Escalałion Clause. 

(a) The Owner warrants that the freight ratę does not 
include any contingency allowanee to cover the possihility 
of increased cost of performance resulting from increases 
in . . . or (5) the cost of bunker fuel. The Owner agrees 
that any increased costs of performance during the first 
year of the Charter shall be for its account and the Char¬ 
terer and Owner agree that increases or deereases in costs 
of performance after the first year shall be suhject to escala- 
tion as set forth in (c) through (e) below. The Owner 
shall subinit Revised Schedules A and B showing costs in 
effect at the expiration of the first year in order to form a 
base in the event costs subsequent to that tirne require ad- 
justment pursuant to this clause. 

• • • • • 

(e) In the event that after the first year of performance 
of this charter the Owner shall be mptired to pay bunker 
prices in excess of or less tlian those set forth in the Owner’s 
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Excerpłs from Tanker Consecutite Voyage Charter 

bunker eontract in effect at the tennination of the first year 
of the charter, then in such event payment wili be madę by 
the Charterer or credits by the Owner, respectively. Ad- 
justments of additional payments by the Charterer or 
credits by the Owner shall be madę on the basis of the 
Owner’s bunker eontract but not to exceed prices set forth 
in “Contract Price List for Marinę Fuel Oils” issued by 
Esso International Inc. 

• • • • • 

In witne&s whkrkok, the parties hereto have executed 
this contract as of the day and year first above written. 

Tankers & Tramps Corp. 

By /s/ James Katsouris 
Vice President 


A. L. B urban k & Co., Ltd., As Agcnts 
By /s/ Joseph R. Link 


The United States of America 

By /s/ ... . mm 

Contracting Officer 
Military Sea Transportation Service 
Department of the Navy 
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Excerpls from Conlract No. MA-3927 with Form of 
Proniissory Nole Attache*! and Letter of U. S. Mari- 
tinie Administration to lrving Trust Company, Dated 
July 26, 1965 Attached 

U.S. DEPARTMENT OF COMMERCE 
Makitime Auministration 
Washington, D.C'. 20235 

IN REPL.Y RKFER TO : 

Contract No. MA-3927 
July 26,1965 

Tankers & Tramps Corp. 

17 State Street 
New York, New York 

Oentlemen: 

Subject: SS ATLAS—Title XI Insured Mortgage 

We have your letter dated June 28, 1965, requesting an 
advanee of $276,000 by the United States of America, rep- 
resented by the Secretary of Comtnerce, aeting by an<l 
through the Maritime Administrator (“Maritime”) to be 
used to redeem an equal principal amount of United States 
Government-Insured Merchant Marinę Bonds, 5 c /c SS 
ATLAS (“Bonds") of Tankers & Tramps Corp. due on the 
Sinking Fund datę of July 1, 1965, under the tenns of the 
Bonds and Section 3.03 of the First Preferred Mortgage 
dated August 27, 1958, as supplemented to the datę liereof 
(“First Preferred Mortgage”), on the SS ATLAS, securing 
ihe Bonds, held by Irving Trust Company, a New York 
Corporation ("Trustee”), as Trustee under a Trust Inden- 
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turę dated September 26, 1960 from Tankers & Tramps 
Corp. to the Trustee. 

Maritime will advance the sum of $276,000 to be so used 
subject to the following terma and conditions: 

1. Tankers & Tramps Corp. (“Tankers & Tramps”), at 
the time of the Maritime advance, will execute and 
deliver to Maritime a promissory notę (“Notę”) in 
the principal sum of $276,000 in substantially the iorm 
attached hereto. 

2. Tankers & Tramps, at the requeBt of Maritime, will 
execute and deliver to Maritime, and promptly record, 
a supplement to the Preferred Ship Mortgage dated 
July 29,1964, madę by Tankers & Tramps to Maritime, 
on the SS ATLAS as further security for the Notę, 
said supplement to contain such provisions and be in 
such form as Maritime shall specify. Tankers & 
Tramps, at the reąuest of Maritime, will also execute 
and deliver to Maritime such endorsement of the Notę 
as Maritime shall specify or in lieu thereof will exe- 
cute and deliver to Maritime a promissory notę or 
hond in substitution for the Notę (“Alternate Notę”); 
the Alternate Notę to contain such provisions and bo 
in such form as Maritime shall specify. 

3. In consideration of the Maritime advance, Tankers 
& Tramps agrees: 

• • • • • 

(f) so long as this agreement shall remain in efFect, 
it will, if mjuested by Maritime apply any and 
all monies it receives from any source whatso- 
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ever [exeept (i) amounts assigned to secure in- 
debtedness to others with tłu* approval of Mari- 
time as required to discharge sai<l indebtedness; 
(ii) amounts received by Tankers & Tramps for 
operating expense^. pursuant to Agreement, 
Contract No. MA-3928, or any other agreement 
approved by Maritime; and (iii) the $325,000 
advanced by Irving Trust Company to Tankers 
& Tramps on the datę hereof.] and/or with- 
draw funds from the Restricted Fund referred 
to in the First Preferred Mortgage to pay or 
prepay the Notę or Alternate Notę and any 
amount payable under paragraph 3(a) hereof; 
• • • • • 

Sincerely yours, 

United States of America 
Secretary of Cominerce 
By: Maritime Administrator 
By: /s/ James S. Dawson, Jr. 

Secretary 

Maritime Administration 
Accepted: July 26, 1965 

Tankers & Tramie Corp. 

By: /s/ Raymond J. Scully 

President 

Attest : 

(Seal) 

/s/ John Hatgis 
Secretary 
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Form of Promissory Notę 

NOTĘ 

$276,000 New York, New York 

July , 1965 

Tankers & Trampa Corp., a Delaware Corporation (herein- 
after referred to as the “Company”), for value received, 
hereby promises to pay to the order of the United States 
of America, represented by the Secretary of Commerce, act- 
inf? by and through the Maritime Administrator (herein- 
after referred to as the “Payee”), at the office of the Mari- 
tiine Administration, Washington, D. C., on August 26, 1978, 
the principal sum of Two Hundred Seventv-Six Thousand 
Dollars ($276,000) in lawful money of the United States, 
and to pay interest on the unpaid balance of the said prin¬ 
cipal sum from the datę hereof until paid, in like money, 
at said office at the ratę of 6 per Centura (6%) per annum, 
said interest to be payable semi-annually coinmencing Janu¬ 
ary 1,1966. 

This promissory notę evidenees an advanee in the ainount of 
$276,000 madę by the Payee to the Company and used by 
the Company to redeem an equal principal amount of United 
States Government-Insured Merchant Marinę Bonds, 57, 
SS ATLAS (hereinafter referred to as the “Bonds”) of the 
Compan- due on the Sinking Fund Datę of July 1, 1965 
under the terms of the Bonds and under $ 3.03 of the First 
Preferred Mortgage dated August 27,1958, as supplemented 
to the datę hereof (hereinafter as so supplemented and as 
may hereafter be supplemented referred to as the “First 
Preferred Mortgage”) on the SS ATLAS, securing the 
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Iionds, held by Irving Trust Company, a New York Corpo¬ 
ration, Trustee under a Trust Indenture dated September 
2(J, 1960, from the Company to said Trustee. Bv virtue of 
said advance and as security for this promissory notę, the 
i’ayee is subrogated to the extent of this promissory notę 
to all the rights of the holders of the Bonds and the Trustee 
under the First Preferred Mortgage and the lien created 
therebj and under any otlier collateral an<l security now or 
hereafter existing for the Bonds, subject, however, to the 
j>rior payment in fuli therefrom of the principal and in- 
terest and prepayment premiuin, if any, of the Bonds and 
of the claims of said holders and Trustee in respeet thereof. 

In case a Default, as defined in the First Preferred Mort- 
gage, shall occur or upon the payment in fuli of the Bonds. 
the principal sum of this promissory notę and all accrued 
interest thereon may be declared to be and shall upon suoh 
declaration become forthwith due and payable; proruhd, 
houerer, that the Payee may waive any such Default by 
written notice to the Company. 

This promissory notę may be prepaid in whole or in part at 
any time provided all interest payments are current and 
interest shall have been paid on the amount so prepaid. 

Tankers & Tramps Corp. 

By: .. 


USCOMM-MA-DC 


President 
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Letter of U. S. Maritime Administration 

Jul 26 1965 


Tankers & Trampj Corp. 

115 Broad Street 
New York 15, New York 

Gentlemen: 

In reply to your request of June 28, 1965, the Maritime 
Administrator hereby consents to your borrowing from 
Irving Trust Company (Irving) prior to August 1, 1965, 
the amount of $325,000 to be evidenced by a denmnd prom- 
issory notę (Notę) of Tankers & Trainps Corp. (the Com¬ 
pany) in such amount and bearing interest at the ratę of 
6 per cent per annum. It is understood that the proceeds 
of the loan shall be deliyered by Irving to the account of 
A. L. Burbank & Company, Ltd., Special Account, Tankers 
& Trampa Corp., and shall be used to pay: (1) the interest 
due July 1, 1965, on the First Preferred Mortgage on the 
SS ATLAS, (2) the interest due July 1, 1965, on the Second 
Preferred Ship Mortgage in the amount of $8,977.50, (3) 
the mortgage insurance premium due Maritime for the 
period August 27,1965, to August 26, 1966, plus any adjust- 
ment due for the current year’s premium, and (4) current 
operating expenses of the Company. 

It is further understood that this loan is to be secured by 
the following: 

I. An assignment by the Company to Irving of the Com- 
panv’s rights under the Tanker Consecutive Yoyage Charter 
Party (Contract No. MST-TY-606X) dated November 4, 
1963 (the MSTS Charter), between the United States of 
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America, Department of Navy, Military Sea Transporta¬ 
tion Service (MSTS) and the Company, pnniding for the 
charter by the Company of the SS ATLAS (the Vessel) to 
MSTS; 

II. An assignment by the Company to Irving of tłu* elaims 
(the Insurance Claims) of the Company against under- 
writers to the SS ATLAS in the aggregate amount of 
$75,000 representing damage incurred October, 1002, ApriI, 
10G3, and August, 1003. The Insurance Claims (Claim No! 
200) are presently in the bands of Oceanie Adjusters, Ltd., 
80 Droad Street, New York, New York, and 

III. Loan of hire insurance in the amount of the outstand- 
ing balance of the principal of the Notę (not to exceed 
$325,000) (tłu* Additional Iisurance) on the Vessel under 
Insurance policies satisfactory to Irving issued by United 
States or British insurance companies, underwriters’ asso- 
ciations or underwriting funds approved by Irving. It is 
understood that the amount of the Additional Insurance 
will be reduced consistent with eaeh payment on the Notę. 
The Additional Insurance is not deemed to be insurance 
pursuant to tłu* First Preferred Mortgage und shall not be 
subject to the provisions of Section 2.15 of said Mortgage. 

Maritime further consents to: (1) the assignment of the 
MSTS Charter to Irving, which is now held by Irving and 
remains in effect, as security for the loan by Irving and as 
security for an advance in the amount of $270,000 to be madę 
by Maritime, subject to prior payment in fuli of the Irving 
loan, and to be used by the Company to pay the principal 
installment on the First Preferred Mortgage on tłu* SS 
A1LAS due July 1, 1005, and (2) the assignment to Irving, 
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which is now held by Irving and remains in eflfect, ot tlie 
above-mentioned Insurance Claims, subject to the Mort- 
gagee’8 (Irving Trust Company) consent. The assignment 
of the Insurance Claims shall terminate when the Notę 
has been paid in fuli, however, the assignment of the MSTS 
Charter shall remain in effect until (a) the Notę and (h) 
the advance by Maritime and all amounts due in connection 
with the advance, have been paid in fuli. 

It is understood that the Irving loan is not secured by any 
lien on the Vessel and that Irving waives all rights of 
subrogation that inay arise as a result of said loan or any 
part thereof being appiied to payment of principal and/or 
interest on the said First Preferred Mortgage and/or the 
Second Preferred Mortgage dated July 29, 1964, from the 
Company to the United States of America. 

Sincerely yours, 

United States of America 
Secretary of Commerce 
By: Maritime Administrator 

By: /s/ James S. Dawson, Jr. 
Secretary, 

Maritime Administration 
cc: 

Irving Trust Company 

Irving Tnist Company, as Trustee 

A. L. Burbank & Company, Ltd. 
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Contract No. MA-3928 

AGREEMENT 

This agreement madę and dated the 26th day ot' July 1965 
(heroin as the same may hereatter be ainended or supple- 
mented as hereinafter provided called the “Agreement”) by 
Irving Trust Company (“Irving”), Tankers & Tramps 
Corp. (“the Company”), and the United States of America, 
represented by the Secretary of Coinmerce, acting by and 
tlirough the Maritime Administrator ("Maritime”). 

Whk«eas: 

1. The Company has requested an advance of $276,000 by 
Maritime, being madę this datę, to be used to redeem an 
equal principal amount of United States Government In- 
isured Merchant Marinę Bonds, 5% SS Atlas (the “Bonds”) 
due on the sinking fund datę of July 1, 1965, under the 
terms of the Bonds and the First Preferred Mortgage 
dated August 27, 19;>8 as supplomented to the datę hereof, 
on the SS Atlas securing the Bonds, held by Irving as 
Trustee under a Trust Indenture dated September 26, 1960 
trom the Company to said Trustee (said advance by Mari¬ 
time in the amount of $276,000, together with interest at 
the ratę of six per centum per annum and a charge of three- 
fourths per centum per annum both computed and payable 
on the unpaid balance of the principal of the advance, be¬ 
ing herein called the “Maritime Advance”). 

2. Tlie Company has requested an advance of $325,000 by 
Irving, being madę this datę, to be used to pay interest 


I 



20 & 


Eicerpts from Contruct No. MA-3928 

due on the Bornit? on July 1, 1!)65, and for other purposes 
(Baid advance by Irving in the amount of $325,0(X), together 
with interest at the ratę of 6 per centum per annum com- 
puted and payable on the unpaid balance of the prineipal 
of the advance, being herein called the “Irving Advance”). 

3. The Company has assigned to Irving by instrument of 
assignment dated June 30, 1964 all monies and claims for 
moneys due and to become due to the Company and all 
claims for damages arising out of the breach of that cer- 
tain Tanker Consecutive Voyage Charter Party, Contract 
MST-TV-686(X), with the Department of Navy, Mili tary 
Sea Transportation Service, for SS Atlas daied November 
4,1963, as the same may be amended cr supplemented from 
time to time (said Charter as the same may be amended or 
supplemented from time to time, being herein called the 
“Charter”) and all monies and claims for monies due and 
to become due to the Company and ali claims for damages 
in respect of the actual or constructive total loss of or 
reąuisition of the vessel performing said charter (said 
assignment, as reaflirmed by instruments of assignment 
dated December 28, 1964 and December 31, 1964 and July 
26,1965, and as the same may be amended or supplemented 
from time to time, being herein called the “Assignment”). 

4. The parties hereto desire to execute this Agreement to 
State their respective interests in the Assignment as se¬ 
curity for the Irving Advance and as security for the Mari- 
time Advance and the procedurę for application of moneys 
received under the Assignment. 
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NOW, THEBEFOBE, THI8 AOBEEMENT 
WlTNESSETH : 

That, in consideration of Maritirm* making the Maritime 
Advance and Irving making the lrving Advance, the cove- 
nants herein contained and for other good and valuable 
consideration the receipt whereof is herehy acknowledged 
and in order to further secure the repayment to Ining of 
the Irving Advance and to Maritime of the Maritime Ad- 
vance, the parties hereto for themsehes, their successors 
and assigns hereby covenant and agree as foliowa: 

1. That the Assignment and all monies rec<*ived there- 
under or in respect thereof and held by Irving until ap- 
plied as herein provided shall be and remain as security, 
(a) for the lrving Advance until the lrving Advance has 
been paid in fuli and (b) for the Maritime Advance, sub- 
ject to the prior payment in fuli of the Irving Advance, 
until the Maritime Advance has been paid in fuli. 

• • • • • 

3. That after the Irving Advance has been paid in fuli 
(i) Irving shall immediately upon receipt by it of each pay¬ 
ment of charter hire or other monies under the Assignment 
advise Maritime in writing of the datę and type of pay¬ 
ment, amount, and such other information as Maritime may 
reasonably reąuest with respect thereto; (ii) Irving shall 
retain and hołd each such payment of charter hire or other 
monies until Maritime shall have determined the amount 
(if any) to be paid to the Company (or its agent) for the 
continued current operation of the Yessel; and (iii) Irving 
shall disburse such payment of charter hire or other mon- 
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ies to Maritime and/or the Company (or its agent) and 
in such amount as Maritime shall direct. . . . 


4. The Company hereby authorizes, direets and em- 
powers, Irving and Maritime respectively to apply any and 
all charter hire and other monies received under the Assign- 
ment to payment or prepayment of the Irving Advance 
and to payment or prepayment of the Maritime Advance 
respectively. 

• • • • • 


In witness whereof, This Agreement łias been executed 
and delivered as of the day and year first ał)ove written. 


Attest: 

(Signature Illegible) 
Title Asst. Secretary 

Attest: 

s/ John Hatgis 
Title Secretary 

Attest: 

b/ John C. 0’Connell 
Assistant Secretary 


Ikyino Trust Company 

s/ John K. Wetzel 
Title Asst. Secretary 

Tankers & Tramps Corp. 

b/ Raymond J. Scully 
Title President 

United States of America 
Secretary of Commerce 
By Maritime Administrator 

By s/ James S. Dawson, Jr. 
Secretary 

Maritime Administration 




Leller from A. L. Burbank & Co., Ltd. to Irving Trust 
Company Dated December 3, 1965 with Statement 
of Outstanding Invoices as o£ 12/2/65 Attached 

[Letterhead of A. L. Burbank & Company, Ltd.] 

December 3, 1965 

Irving Trust Company 
One Wall Street 
New York, New York 

Attention: Mr. John K. Wetzel, 

Assistant Secretary 

Re: Contract No. MA3928 dated July 26, 1965 
Gentlemen: 

Relerence is madę to subject agreement and we refjuest 
that you release to the A. L. Burbank & Company, Ltd.— 
Special Account—Tankers & Trampa Corp. the balance of 
funds on voyage No. 75 in the amount of $40,948.65 to be 
applied against attached statement. 

Kindly advise when same has been accomplished. 


Very truły yor.rs, 


A. L. Burbank & Ccmpany, Ltd. 
Aoents for Owners of S/T “Atlas” 

By /s/ W. J. MuCutuhan 
W. J. McCutchan 
Auditor 


WJM/dfs 
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Stałement of Outstanding Intotces 
Tan keks & Tram ps Cobp. 

0UT8TANDINO lNVOICES 

as of 12/2/65 


Marubeni—lida 

Buńkers 

$ 28,876.76 

Refineria Panama, SA 

U 

17,221.90 

Esso International, 

Inc. 

ii 

22,006.00 

Gulf Oil Trading 

Lubes 

1,901.79 

John F. Curry Agency 

Insurance 

7,925.18 

Frank B. Hall & Co., 

Inc. 

ii 

1,000.80 

Unions 

Contributions 

8,368.50 

American Maritime 
Abboc. 

*4 

990.00 

Panama Canal Co. 

Tug Kzpense 

1,242.65 

General Steamship Co. 

Port Disbursement 
& Stores 

3,228.39 

Gray Mackenzie & Co. 

Port Disbursement 
& Stores 

2,338.24 

Yusuf Bin Ahmed 

Kanoo 

Port Disbursement 

& Stores 

8,234.40 

C. F. Sharp & Co. 

Port Disbursement 
& Stores 

1,414.20 

Geo. N. Haziris M.D. 

Medical Expen.se 

13.00 
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Statement of 

Oututandiug Inroices 

I nited Travelers 

Service, Inc. 

A. L. Burbank k 

Travel 

265.00 

Co., Ltd. 

Yarious 

818.29 

John McGuirk Co. 

Stationery 

11.55 

The Federal Paint Co. 

Paints 

3,636.18 

Drew Chemical Corp. 

Supplies 

416.11 

I. T. T. Communications 

Cable Kxpense 

193.28 

Internal Revenue 

Taxes 

39,272.22 

F. V. Hannum & 

Co., Inc. 

Commissions 

34,009.02 

C. T. Associates, Inc. 

Back Calls 

15,187.20 

$203,017.24 


CM 


Letter of U.S.A. to Irving Trust Company 
Dated Oecember 14, 1965 

Irving Trust Company 

One Wall Street 

New York, New York 10015 

Attentioi: John K. Wetzel, Assistant Secretary 
Gentlemen: 

Reference is madę to your letter dated December 3,1065, en- 
closing letter of A. L. Burbank & Company, Ltd., in which 
they reąuest that you release the sum of $40,948.65 to the 
A. L. Burbank & Company, Ltd.—Special Account—Tank- 
ers & Tramps Corp. to be applied against the list of out- 
standing invoices as of December 2, 1965, submitted by 
them. You also advisc that there is a balance in the Cash 
Collatcral Account of $42,611.87 as of December 3, 1965. 

Pursuant to the terms of the Agreement dated July 26, 
1965, botween Tankers & Tramps Corp., the United States 
of America, and Irving Trust Company (Contract No. MA- 
3928, you are hereby directed to release the sum of $40,- 
948.65 from the aforesaid CaBh Collateral Account to the 
A. L. Burbank & Company, Ltd., Special Account for Tank¬ 
ers & Tramps Corp. 

Sincerely yours, 

By /s/ Edward Afteker 
Edward Apteker 
Chief, Office of Government 
cc: 

A. L. Burbank & Company, Ltd. 
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Credit Advices for Cash Col la terał Account Dated 
December 20, 1965 and December 29, 1965 


IRVING TRUST COMPANY 

New York 






Debit Advices for Cash Collateral Account 
Dated January 6, 1966 


IRVING TRUST COMPANY 
New York 

Datę Jan. 6, 1966 


WE DEBIT YOUR CASH COLLATERAL 
ACCOUNT FOR TRANSFER OF FUNDS 
TO THE MARITIME ADMINISTRA- 
TION TO BE APPLIED AGAINST 
PRINCIPAL AND INTEREST UNDER 
YOUR NOTĘ DATED 7/26/65 AS PER 
THEIR WIRE 1/5/66. _ 


AMOUNT 


210,000. 


r i 

A. L. BURBANK & CO., LTD. 

SPECIAL ACCOUNT 
To TAN KEKS & TRAMPS COIIP. 

120 WALL ST. 

NEW YORK, N. Y. 10005 A'0 No. 

L -I 
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ExcerpU from Consent (Trial Slipulation) 
Pre-Trial Order Dated September 6, 1973 

UNITED STATES DISTRICT COURT 

Southern District of New York 


Exxon Corporation, successor by merger to 
Esso International Inc., 


Plaintiff, 


—against— 


A. L. Burbank & Company, Ltd. and 
United States of America, 

Defendants. 


For the purpose of trial of the above entitled matter, 
it is hereby stipulated and agreed by and between the 
parties hereto that: 

1. At all times relevant herein plaintiff Esso Interna¬ 
tional Inc. (now known as Exxon International Company, 
a division of Kxxon Corporation, its successor bv merger) 
was a Delaware Corporation with its principal place of busi¬ 
ness at 15 West 51st Street (presently located at 1251 
Avenue of the Americas), New York, New York. 

2. At all times relevant herein defendant A. L. Burbank 
& Company, Ltd. (hereinafter called “Defendant Burbank”) 
was a New York Corporation with its principal place of 
business at 120 Wall Street, New York, N.Y. and was and 
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still is engaged in the business of acting as agent, broker, 
or operator of vessels for various vessel owners. 

3. At all times defendant United States of America 
(hereinafter called “Defendant USA”) was a sovereign and 
the Maritime Administration (hereinafter called “Marad”) 
and the Military Sea Transportation Service (hereinafter 
called “MSTS” and now known as Military Sealift Com- 
mand), a part of the Department of the Navy, were agencies 
of Defendant USA. 

4. Tankers & Trampa Corp. (herein “Owner”) was the 
registered Owner of the S.T. ATLAS (herein the “Vessel”) 
from August 27, 1958 until the judicial sale of the Vessel 
on March 10, 196G, in furtherance of a foreclosure libel 
filed by the Government in January, 19G6. The sale was 
confirmed on March 21, 1966. 

5. On or about March 5, 1965, plaintifT and Defendant 
Burbank entered into a certain marinę fuel oils contract 
dated as of March 5, 1965 whereunder plaintiff agreed to 
sell and Defendant Burbank agreed to purchase marinę 
fuel oils during the calendar year of 1965 (hereinafter 
called the “Bunker Contract”). 

6. On or about October 1, 1965, Defendant Burbank or- 
dered from plaintiff bunker “C” fuel oil estimated in the 
totel amount of 10,500 barrels to be delivered tc the Vessel 
at the port of Amuay Bay, Venezuela on or about october 4. 
1965. 

7. On October 6, 1965, plaintiff, pursuant to such order 
from Defendant Burbank, arranged with and caused its 
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local supplier Creole Petroleum Corporation to deliver to 
the Yessel at the port of Amuay Bay, Venezuela 11,003 
barrels of bunker “C” fuel oil. 

8. By reaBon of said delivery, there is due and owing to 
plaintiif the sum of $22,000.00, no part of which has been 
paid. 

9. On August 27, 1958, in order to secure payment of a 
promissory notę in the principal sum of $9,593,900.00, plus 
interest, dated August 27, 1958, the Owner executed and 
delivered to The Bowery Savings Bank a First Preferred 
Mortgage covering the Vessel with a maturity datę of 
Augu3t 26, 1978. 

10. On August 27, 1958, The Bowery Savings Bank and 
the Government, represented by the Secretary of Commerce 
acting by and through the Maritime Administrator, entered 
into a Contract of Insurance of Mortgage No. MA-1795 
pursuant to Title XI of the Merchant Marinę Act, 1936, as 
amended (46 U.S.C. 1271, et seq.) whereby the Secretary 
of Commerce insured the payment of the unpaid balance 
of the principal of the aforesaid First Preferred Mortgage 
and of the aforesaid promissory notę dated August 27, 1958, 
and the interest thereon. 

11. On September 26, 1960, by an amendment or supple- 
inent to the aforesaid First Preferred Mortgage and by an 
Assignmcnt of First Preferred Mortgage, the Mortgage, 
together with all rights thereunder, was assigned by The 
Bowery Savings Bank to Irving Trust Company, as Trus- 
tee-Mortgagee under a certain Trust Indenture. Simul- 
taneously with these transac tions, the Owner issued and 
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delivered io the Trustee-Mortgagee Irving Trust Company 
“United States Government Insured Merciiant Marinę 
Bonds, 5% S.T. ATLAS” in the principal amount of 
$8,838,000.00 (herein called the “Bonds”), and the afore- 
said promissory notę dated August 27, 1958 was cancelled. 

12. On September 26, 1960, the aforesaid Contract c. 
Insurance of Mortgage was amended to provide, among 
other things, that the insurance thereunder woiild run to the 
Trustee-Mortgagee lrving Trust Company. 

13. On August 9, 1963, Owner executed and delivered 
to the Government, represented by the Secretary of Com- 
merce acting by and through the Maritime Administrator, 
a promissory notę dated August 9, 1963, in the prineipul 
sum of $266,000.00, plus interest. Owner executed and de- 
livered said promissory notę ii. consideration of a loan to 
it by the Government, represented by the Secretary of Com- 
merce acting by and through the Maritime Administrator, 
in the sum of $266,000.00, constituting the amount of a 
mandatory redemption of its Bonds required to be madę on 
July 1,1963. 

14. On July 29, 1964, in order to secure payment of the 
aforesaid promissory notę, dated August 9, 1963, Owner 
executed and delivered to the Government, represented by 
the Secretary of Cominerce acting by and through the 
Maritime Administrator, a Second Preferred Mortgage on 
the Vessel. 

15. On November 4, 1963, a written charter agreement 
Contract No. MST-TY-686 (X), dated Novemhcr 4, 1963, 
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was entered into between Owner and the Government, rep- 
resented by MSTS, Department of the Navy. The term of 
said charter was for five (5) years from the datę the Vessel 
was tendered with options on the part of MSTS to extend 
the tern’ subject to certain terms and conditions. The said 
charter had not been terminated during the period from 
the Ve88el’s delivery in 1D63 or 1964 until January, 1966. 
From abont June 1960 until January 1966 the Vessel had 
been chartered to MSTS. 

16. On July 1, 1964, an Agency Agreement was entered 
into with respect to the Vessel. 

17. On or abont July 26, 1965, Defendant USA ad- 
vanced to Owner the principal, amounting to $276,000.00, 
and Irving Trust Company advanced to Owner the interest, 
amounting to $325,000.00, of a payment due on the Bonds 
and aforesaid First Prefem i Mortgage for which Owner 
had defaulted. In connection with these advances, on July 
26, 1965, in addition to promissory notes and other things, 
Contract No. MA-3927 was executed by Owner and Marad 
and Contract No. MA-3928 was executed by Owner, Marad 
and Irving Trust Compmy. 



Excerpts from Consent Pre-Trial Order 


Dated: New York, New York 
September 6, 1973 

Kirun, Campbell & Keatino 
By: /s/ Paul F. McGuire 

Paul J. Curran 
United States Attorney 
Gilbert S. Fleischer 
Attorney in Charge 
Admiralty & Shipping Section 
Department of Justice 
Attorneys for Defendant 
United States of America 

By: /s/ Warren A. Schneider 

Burkę & Parsons 
Attorneys for Defendant 
A. L. Burbank & Company, Ltd. 

By: /s/ Alfred A. Meyer 

So Ordered: 

/s/ Robert L. Cartep 
U. S. District Judge 





Trial Teetimony of Paul Caramella 
on Direct Examination 

[49] • • • • • 

Paul Cabamella, called as a witness on behalf of the 
Defendant Burbank, after being duły sworn, testified as 
follows: 

Q. By wbom were you einployed in October 19651 A. 
A. L. Burbank and Company, Limited. 

Q. In what capacity were you so employed! A. Vice 
President and Treasurer. 

Q. Are you still employed by A. L. Burbank! A. Yes, 
sir. 

Q. Are you still the \ ice President and Treasurer! A. 
Yes, sir. 

• • • • • 

Q- ^hat the business of A. L. Burbank and Company! 
A. Steamship agents and brokers. 

Q. Did A. L. Burbank ever act as operating agent for 

[50] the vessel Atlas! A. Yes, sir. 

Q. Are you personally familiar with the facts surround- 
ing the operation of that vessel insofar as Burbank is 
concerned! A. Yes, sir. 

Q. Would you tell us the dates during which Burbank 
acted as operating agent for the vessel! A. April 1, 1963, 
till January 11, 1966. 

Q. And would you tell us by whoin the Atlas was owned! 
A. Tankers and Tramps Corporation. 

• • • • • 

[55] Q. Mr. Caramella, these earnings of the vessel, they 
came from the charter party that is already in evidence 
here as defendant Burbank’s Exhibit A, is that correct! 
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A. That charter party commenced in 1964, yes. Prior to 
that, the freight—the freight earnings, that’s correct. 

Q. Did A. L. Burbank negotiate the fixture of the vessel 
under the charter party T A. If my memory serves me 
correctly, yes. Then we used a tanker chartering broker 
to handle negotiations, Ted Hannum. They are a tanker 
chartering house. 

Q. Are you fainiliar with the charter party and its 
term8f A. Yes. 

Q. You are familiar with Clauses 7A, a and e of the 
charter party, the so-called bunker escalation clauseT A. 
May I see it, please? 

Mr. Meyer: It is marked as an exhibit here. On 
page 16. Here it is, your Honor. 

Q. Was your answer yes, you are familiar with it? A. 
Yes. 

Q. What do you understand that provision to mean, 
that’s a and e, the bunker escalation clause, what do you 
understand that to mean? A. Weil, any increase in the 
price8 in the first [56] year of operation under the charter, 
the owner has just got to suffer the consecjuences, or gain 
if the prices go down. After the first year, the owner, say, 
for example if the prices climb drastically over the rates 
submitted, they could apply to the charterer or the Govern- 
ments MSTS for an increase to cover the increased costs. 

By the same token, if the price of fuel comes down, the 
Government would be entitled to a credit on the fuel. 

Does that answer the cjuestion? 

Q. Yes, that’s all right. Yes, it does. 
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Did the special account with Irving also receive the 
freight monies earned under the charter! A. Weil, yes. 
From inception until 1965, I believe in August of 1965, 
when a new account was established, I think by the Govern- 
ment and the owner, maybe with Irving Trust, called the 
cash collateral account. This here was established I think 
because of certain additional loans or advances madę to 
the company. So from that point forward the freight 
monies, we would continue to bill MSTS for the freight. 

The freight, when it arrived at New York, and Irving 
Trust Company, they would credit this cash collateral 
account. 

[57] Q. Instead of the special account! A. Instead of 
the special account, that’s correct. And then we, as oper- 
ating agents, to receive funds for the operation expenses 
of the vessel, w r e had to make an application to Irving 
Trust Company, requesting the release of funds to meet— 
from the collateral account to the special account, to meet 
the operating expenses of the vessel. 

Q. Excu8e me, your applications would be the Irving 
Trust Company only! A. Weil, we usually send a copy to 
the Maritime Administration. We would write in letter 
form to Irving Trust Company with a copy to Marad by 
mail. We would list the accounts payable, known accounts 
payable at that time. This operation was worked on a cash 
basis. 

Q. Whose approral and authorization would you be seek- 
ing when you sent these statements in! A. I think finał 
apprcval, I believe there was a communication sent from 
the Govemment, Maritime, to Irving Trust Company, 



Paul Caramella—Direcł 


authorizing them to release these funds from the cash 
collateral account to the special account. 

Q. Did Burbank have any authority to withdraw monies 
from this cash collateral account t A. No, sir. 

Q. Do you know the contract pursuant to which this [58] 
cash collateral account was established, are you familiar 
with itt A. I recall seeing it at one time, but I ean’t say 
I’m too familiar from memory. I was probably furnished 
a copy of it at that time. 

Q. I show you contract number MA-3928, dated July 26, 
1965. It’s in as defendant Burbank’s Exhibit F, I think. 

I ask you, is that the contract pursuant to which the cash 
collateral account was establishedt A. Yes, sir. 

• • • • • 

[59] Q. Was the loan by Irving Trust Company ever 
repaid to lrving Trust Company? A. I believe so, ves. 
Sometime in October of ’65. 

• • • • • 

[60] Q. Mr. Caramella, during the period of Burbank’s 
agency for the vessel, that is from April ’63 to January ’66, 
did you, acting on behalf of Burbank, ever meet and confer 
with representatives of the Govemment with respect to 
this yesselt A. Yes, sir. 

Q. About how often did you meet? A. I would say over 
the period, in Washington, or speaking on the telephone, 
I would say, an average of once a month, and it would be 
on this vessel ano also discussions on another vessel we 
operated under the same basis, the vessel Achilles. 

Q. What did you talk about when you met with these 
people? A. Weil, we reviewed and kept them advised of 
any developments that we heard, the operation of the ves- 
s?l, the problems with the vessel. 
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For example, I can recnll one time the ve6sel Atlas had 
a fire in Japan, in a shipyard. We reported that. We madę 
cash projections ol the cash flow, how we [611 could meet 
the obligations in reducing the principal and interest. 
Sometime8 they weren’t too—from hindsight, not too good. 
But we madę forecasts of what the results would be so 
that the vessel could continue in operation. 

Q. Can you name anyone from the Maritime Adminis- 
tration who you met with, what individuals, do you recallł 
A. The majority of the discussions was with Mr. Murray 
Schwartz and then with Mr. Hyde. Oceasicnally with Mr. 
Yowell. But the primary discussions were on this vessel 
with Mr. Schwartz of Maritime. On occasion he would cali 
me, say if I forwarded a cash projection, he’d say where 
I goofed or ask explanation of certain items I madę in the 
projections, but it was mainly with Mr. Schwartz during 
this period. 

Q. Mr. Caramella, did any representative of Tankers and 
Tramps Company, the owner, accompany you on your trips 
to Washington in this connection in respect to the vessel 
Atlas t A. Not that I can recall. 

• • • • • 

[62] Q. Did A. L. Burbank ever receive Esso’8 invoice 
for bunker fuel oil furnishcd to the vessel on October 6, ’65t 
A. Yes, sir. 

• • • • • 

Q. When was Esso’s invoice received by Burbank t A. 
It would be the datę stamped on the invoice there. 

November 9, 1965. 

• • • • • 
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[66J Mr. Meyer: I would like to now introduce 
into evidence, the letter of A. L. Burbank, dated 
December 3, 1965, with a statement of outstanding 
invoices dated 12/2/65, all of this in accordance with 
stipulation paragraph 18B, (p). 

(Defendant Burbank Exhibit L is received in evi- 
dence.) 

Q. Mr. Carainella, was that letter—I notice it was signed 
by a Mr. McKuchin. 

Was it signed by you and sent pursuant to your authority 
as treasurer of Burbank ? A. Sent pursuant to my author¬ 
ity, yes. 

Q. Bid you prepare the annexed statement of invoice 
dated 12/2/65 T A. It could have been prepared by myself 
or Mr. McKuchin. I don’t recall. 

Q. 1 notice that the letter only seeks withdrawal from 
the collateral account of $40,948.65, and yet the accoinpany- 
ing statement lists expenses of $203,017.24. 

Would you explain the discrepancy? A. That was the 
balance of funds in the account, so it is senseless to ask for 
something that’s not there. 

Q. You were so advised by whom that that was all that 
was in the account? A. I felt common sense, if you only 
have 40,000, [67] why ask for morę. 

Q. Who advised you there was only 40,000 in the ac¬ 
count? A. We received from Irving Trust copiep of their 
credit advice, what they credit to the collateral account. 

Q. Mr. Caramella, I notice that on the statement dated 
12/2/65, there is a—third from the top, entitled Esso Inter- 
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*• 

natłonal Inc. Is that the bunker invoice that is in evidence 
nowT A. Yes, sir. 

Q. Did the Government approve payment of the ex- 
penses up to the amount of that $40,000 figurę, Mr. Cara- 
mellaT A. I have to assume so, if we received it. 

Mr. Meyer: I would like to put into evidence 
Government’s letter dated Deeember 14, ’65. 

(Defendant Burbank’s Exhibit M is received in 
evidence.) 

Mr. Meyer: That’s 18Q of the trial stipulation. 

Q. Mr. Caramella, were there any additional monies re- 
ceived into the cash coilateral account after Deeember 3rd, 
1965 T A. Yes, sir. 

Q. Would you tell us the amounts and the dates of these 

fundsf [68] A. On Deeember 20, $174,153.12 was received. 
On Deeember 29, $37,658.83 was received into the coilateral 
account from MSTS. 

Mr. Meyer: I would now like to introduce in evi- 
dence in aeeordance with paragraph 18R, the credit 
advices of Irving Trust Company with respect to the 
funds just testified. 

(Defendant Burbank’s Exhibit N is received in 
evidence.) 

Q. Mr. Caramella, was the money received into the cash 
coilateral account, as you just testified, was that—were 
those funds earnings from the ve88el’s freightf A. Yes, 
sir. 
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Q. W cre thost funda ever used to psy tłu* expens£K, 
including Ksso bill, indicated on the Burbunk statement 
dated 12/2/65 T A. No, sir. 

Q. Would you explain why not, if you knowT A. Weil, 
on January 5, the Government, Maritime, ordered Irving 
Trust Company to transfer 210,000 from this collateral ac 
count to the Maritime Adininistration and Irving Trust 
Company transferred the funds out of the collateral ac- 
count and left a smali balanee of approxiniately $1800 
in the collateral account. 

[69] Mr. Meyer: I want to introduce into evi- 
dence now, in accordance with trial stipulation 18R, 
the debit advices. 

(Defendant Burbank’s Exhibit O is received in 
evidence.) 

The Court: Wait now. It is 18R, I believe. 

I thought you had done that. 

Mr. Meyer: I ain doing the debit advice where 
they withdrew the 210,IKK) from the account. It is 
all under paragraph 18 R on page 6 of the trial 
stipulation. 

Q. Mr. Caramella, just to clarify one thing. I notice here 
the language on this debit advice is “We debit your cash 
collateral account,” et cetera, and it is to A. L. Burbank 
and Company special account, just to be certain of this, 
did Burbank have any control over the funds in the cash 
collateral account T A. No, sir. 

The Court: We have already established that. 
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Q. Mr. ( aramella, was A. L. Burbank ever asked or con- 
sulted with regard to the withdrawal of these funds prior 
to the withdrawal T A. Not as I ean recall. 

Q. Has Burbank ever received any money to pay the 
exi>enses listed on the statement of December 2, 1965 T 

[70] A. No, sir. 

• • • • • 

Trial Testimony of Paul Caramella 
on Cross-Examination 

[71] Q. Did you recei/e the bill from EssoT A. Yes, 
sir. 

Q. And you did not pay the bill t A. No. 

Q. Did you have any contact with Esso subsequeni to 

[72] the receipt of the bill? A. Oh, much later, yes. I 
received calls from Esso looking for payment. 

Q. And what did you tell EssoT A. We were agents for 
the ve8sel. We didn’t have any money to pay for it. The 
Govemment took the balance of freight on hand and we 
didn’t have any funds to pay or the special account didn’t 
have any money to pay for the bunkers. 

• • • • • 
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Trial Testimony of Roy H. Yowel' 
on Direct Examination 

[74] . 

Rov H. Yowell, called as a witness on behalf of the Oov- 
ernment, having been first duły sworn by the Clerk of the 
Court, testified as follows: 

[75] Q. And whom are you presently employed byT A. 
I’m with the Maritime Administration. 

Q. What is your positionf A. Chief of the Office of 
Subsidiary Administration. 

Q. And how long have you been in that positionf A. I 
have had that position for a year and half. I have been 
with the Maritime—connected with this particular program 
for fifteen years. 

Q. What was your title prior to the present positionf 
A. Chief of the Division of the Mortgage Insurance Con- 
tracts, which administered the program of the case which 
we are discussing. 

• • • • • 

[76] In this particular case, when the Kulukundis em¬ 
pire collapsed, over a million dollars had been withdrawn 
from three Title XI companies that we administered for 
on the Kulukundis activities, one of which was building a 
skyscraper on Madison Avenue in New York. 

As a result of that illegal or contrary to the Documents 
Act, Maritime felt in the best interest of the Government, 
to closely police the operations of this ship to make surę 
that no further funds were diverted to non-operating use. 

It was at that time that Burbank was appointed agent 
for this ship and they administered funds. They could 
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spend any money they wanted to for the operation of the 
słup without Maritime'8 approval or without anyone else’8 
approval up until July 1965. At that time the company 
could not make principal or interest payments on the 
mortgage and Maritime loaned them $276,000 to make the 
principal payment and Irving loaned them $325,000 to make 
the interest payment. 

At that time the arrangeinents were madę for this cash 
collateral account whereby lrving received the proceeds 
from the MSTS charter, took $1,000 a inonth out until their 
$325,000 was paid; paid over to Burbank sufficient money 
to keep the ship operating, and after that Maritime [77] 
was to be paid off. It was not until—we received periodic 
forecasts from Burbank and it was not until December of 
1965 that we realized how bad off this company actually 
was. 

We had been under the assumption from the cash flows 
that we had received that bills were being met and that 
there was a chance that this company could survive after 
all. 

In December 1965 it was apparent that this ship could 
not make it. 

It had large repair bills and Burbank submitted bills 
which were considerably in excess of what we thought they 
were at that time. 

The Court: Is this bunker fuel oil item, that’s oil 
that was ordered and bought necessary for the oper- 
ation of that shipt 

The Witness: Yes, it is the fuel that runs the ship. 
Without that the ship could not move. That was an 
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operating coet. That was not an administrative or 
agency fee or anything else. That was just as much 
an operating cost of the ship as crews wages. 

• • • • • 

The Court: Let me get to sonie point. When this 
cash account—is that called the cash collateral ac- 
countt 

The Witness: Yes. 

The Court: When that was estabiished and Irving 
Trust Company, after taking out the funds to cover 
the interest that it had advanced on the mortgage, 
these funds that are in Exhibit N, credit and debits, 
these are defendant Burbank’s Exhibit in which 
shows credit advice to Burbank from Irving Trust 
Company crediting your cash collateral account with 
a check of the Navy Department of $174,153.12. 

Then another check for $37,658.83. Then there is 
a debit on January 6 of $210,000. Now, am I to 
understand that what really happened here—let me 
see if I can get all these exhibits together and know 
where I am. 

[79] That there was as of January 6, in the cash 
collateral account, $210,000 and for the operation of 
the vessel, operating costs, there had been some 
outstanding invoices including this amount that 
is in dispute here was on an invoice dated 12/2/65. 

Now, am I to understand that what really hap¬ 
pened is that the Government had taken the position 
that the ship was not going to be able to make it and 
therefore took this $210,000, or took whatever money 
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it could, to get back on it« mortgage, is this what the 
situation wasT 

The Witness: Your Honor, let nie eiplain it in a 
little morę detail. The arrangeinent in July when 
Irving and Maritime loaned this money was, Irving 
was to get theirs back first. 

The Court: Ali right, they got theirs. 

The Witness: Then Maritime was to get theirs 
back next. We did get ours back in January, Janu¬ 
ary 6, 1966. 

• • • • • 

The Court: And you took the money, and 1 gather 

[80] now that the position of the Govemment is tliat 
it had a prior lien without regard to whether these 
expenses were operating expenses or notT 

The Witness: The only expenses that came ahead 
of the mortgage were crews wages and salaries. 

• • • • • 

Q. When did Burbank start requesting approval from 
Maritime for pay for the expensesf A. After Irving was 
paid off the disbursement invoices were sent to Maritime. 
There were three of them, all of which we approved and 
sent back to Burbank. 

Q. You approved the payment of the December 3, 1965 
invoice which included this bill T A. I don’t specifically re- 
call the December one, but if we received it we approved 
it, because we had rubber stamped them all. We eouldn’t 
question the operating procedures. We had confidence that 
Burbank was doing the best they could. 
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The Court: I gather, Mr. Yowell, that your posi- 
tion is, was then and is naw, that tłu* Gowrnment by 
being involved, one, in approving the appointinent of 
Burbank and in approving the payment of the vari- 
oua costs, that all the Governinent really was doing 
was trying to protect its imeatment it had in terma 
of the second mortgage [SI] and the first mortgage 
and that it was not in that point in fact, exercising 
any proprietary control, ownership in respect to the 
vessel; all it was doing was doing what a prudent 
investor would do to do the best it eould to be surę 
that the operation went along fairly well, so the 
investment would be protected, I gather that is the 
position of the Maritime Administration during that 
particular time, is that rightT 

The Witnesa: That is exactly correct. 

The Court: All right. 

Q. Did you receive any requeats for approval of payment 
after December 2T A. I don’t specifically recall the re- 
queata. There were three totally. I don’t know when we 
received them. 

Q. And did the Government finally arrest the veaaelT 
A. Yea. 

Q. Can you tell us when that was? A. It was in Janu¬ 
ary, early January 1966. 





Memorandum Opinion of Honorable Robert L. Carter 
Dated February 20, 1974 

UNITED.STATES DISTRICT COURT 

Southern District or New York 


Esso International Inc., 
—against— 


Platnłiff, 


A. L. Hlrbank & Company, Ltd. and 
United States of America, 

Defendanłs. 


This case was tried on stipulated facts and testimony 
of a few witnesses at trial. The facts as found by the court 
follow: PlaintifT, Esso International Inc., now known as 
Exxon International Company, is a division of Exxon 
Corporation. The defendant A. L. Burbank & Company, 
Ltd. was and is in the business of acting as agent, broker 
or operator of various vessels, and it acted in such capacity 
at the time this controversy arose in respect of the S.T. 
Atlas. Tankers & Tramps Corp. was the registered owner 
of the S.T. Atlas from August 27, 1958 until the judicial 
sale of the vessel on March 10, 1966, in furtherance of a 
foreclosure libel filed by the government in January, 1966. 
The sale was confirmed on March 21, 1966. The United 
States is also a defendant; its Maritime Administration 
(Marad) and the Military Sea Transportation Service, now r 
known as the Military Sealift Command (MSTS) are a 
part of the Navy and agencies of the United States. 
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On or about March 5, 196.') plaintifT and defendant Bur- 
bank entered into a marinę fuel oil eontract dated March 5, 
1965 pursuant to which plaintifT agreed to sell and Burbank 
agreed to buy marinę fuel oil during the calendar year 1965. 
Pursuant to this eontract. Burbank ordered 10,500 barrels 
of bunker “C” fuel oil to be delivered to the S.T. Atlas at 
Port Amuay, Venezuela on or about October 4, 1965. In 
eompliance with the order plaintifT had 11,003 barrels of 
bunker “C” oil delivered to the vessel at Port Amuay by 
its local supplier, Creole Petroleum Co. The sum of $22,- 
006.(XJ due to plaintifT for this delivery has never been paid. 

The vessel was covered by a first preferred mortgage 
held by the Bowery Savings Bank pursuant to payment of 
a promissory notę of $9,500,000 dated August 27, 1958 with 
a maturity datę of August 26, 1978. On August 27, 1978, 
pursuant to Title XI of the Merchant Marinę Act of 1936, 
as amended (46 U.S.C. $1271 et neq .), the Secretary of 
Commeree, through Marad, entered into a eontract of in- 
surance of the mortgage with Bowery Savings in respect 
of the unpaid balance of principal of the first preferred 
mortgage, the promissory notę and interest. 

On September 26, 1960 the mortgage held by Bowery was 
assigned or transferred to the Irving Trust Co., and simul- 
taneously with this transfer or assignment, Tankers & 
Tramps Co. issued and delivered to Irving Trust Co. 
“United States Government Insured Merchant Marinę 
Bonds, 5% S.T. Atlas” in the principal amount of $8.838,000 
and the original promissory notę was cancelled. On Sep¬ 
tember 26, 1960 the eontract of insurance of mortgage 
was amended to run to Irving Trust. 
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Chi August 9, 1963, Tankera & Trampa delivered to the 
government, through the Secretary of Commerce, acting 
by and through Marad, a promiaaory notę in the principa! 
aum of $266,000, plus intereat. Thia notę waa in conaidera- 
tion of a loan by government in the sum of $266,000 conati- 
tuting the amount of a mandatory redemption of ita Bonda 
reąuired to be madę on July 1, 1963. On July 29, 1964, to 
aecure payment of the Auguat 9, 1963 promiaaory notę, 
Tankera & Trampa eiecuted and delivered to Marad a 
aecond preferred raortgage on the S.T. Atlaa. 

On November 4, 1963 a written charter agreement waa 
entered into between Tankera & Trampa and MSTS, aigned 
by defendant Burbank aa agent for Tankera & Trampa. 
The term of the charter waa for 5 yeara from the datę the 
vessel was tendered with MSTS having the option to alter 
the terma of the charter under certain conditiona. The ves- 
ael waa delivered in 1964. The charter had not been ter- 
minated and was in fuli force and effect at the time of the 
tranaaction which ia the aubject of thia litigation. Under 
the terma of the charter the anticipated ratę for the bunker 
fuel waa included in freight ratę to be paid by MSTS and 
if the coat of bunker fuel roae, a corresponding riae in 
freight ratę was provided for. 

On July 1, 1964 an agency agreement was entered into 
between Tankera & Trampa and Burbank in respect to the 
operation of the veaael. On or about July 26, 1965 the gov- 
ernment advanced to Tankera & Trampa $276,000 and Imng 
Trust advanced to Tankera & Trampa the intereat, amount- 
ing to $325,000 of a payment due on the Bond and on the 
first preferred mor.gage in which payment was in default. 
The owner and government entered into eontract #MA- 
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3927 and tłu* owner, tłu* goyernment and hving Tnist en- 
tered intocontract #.\IA-3928. Fursuant t« Ihese contracts 
the owncr agreed to apply all monie* it received, except 
those for operating expense, to pay its indebtedness to 
lrving and the government. By October, 19(55 Irving was 
paid. 

The agency agreeinent dated July 1, 19G4 in effect on 
October 6, 19(55 pnn ided that Burbunk was to "eause to be 
furnished to the Vessel, pnnisions, fuel . . . While the 
goyernment did have the right to approve the agent, this 
did not transfer to it ownership or control of the yessel. 
This arrangement was merely intended to protect the 
government’s interest as mortgagee. 

This case is fully covered and governed by Fitzgerald 
v. .4. L. Burbank, 451 F.2d (570 (2d Cir. 1971). There, the 
court discusses the same charter agreement and mortgage 
involved here. The gover nent was held there clearly not 
to nave been acting as owner but only exercising rights 
as mortgagee. Thus, the defendant A. L. Burbank, as agent 
for the owner Tankers & Tramps, must ł>e liable for pay- 
ment to the plaintifT of the bunker fuel oil, plus 6 r A, from 
the datę of the filing of this lawsuit. 

So ORDEREl). 

Dated: New York, New York 
February 20, 1974. 


Robert L. Carter 
U.S.D.J. 
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UNITED STATES DISTRICT COURT 
Southebn Distbict of New Yobk 


Exxon Cobpobation, successor by merger to 
Esso Intebnatio> \l, Inc., 


Plaintiff, 


—against— 


A. L. Burbank & Company, Ltd. and 
United States of Amebica, 

Defendants. 


This cause having eonie on for trial before Honorable 
Robert L. Carter, without a jury, and the Court having filed 
its memorandum opinion dated February 20, 1974, reciting 
its findings of fact and holding that the defendant A. L. 
Burbank & Company, Ltd., is liable for payment to the 
plaintiff of $22,006.00, plus 6 r /r interest from the datę of the 
filing of this action, and that the defendant United States 
of America is not liable therefor, it is hereby 

Obdebed, adjudged and decbeed that the plaintiff, Exxon 
Corporation (successor by inerger to Esso International, 
Inc.) reeover of and from defendant, A. L. Burbank & Com¬ 
pany, Ltd., the sum of $22,006.00 with interest thereon from 
April 10, 1967, in the amount of $9,105.00 making a total 
recoverv of $31,111.00, with eosts to be taxed, and that the 
plaintiff have execution therefor, and it is further 



54a 


Finał Judgment Entered March 14, 1974 

Ordered, adjudged and decreed that this action be a.id is 
hereby dismissed as against defendant United States of 
America and that the cross claim of defendant, A. L. Bur- 
bank & Company, Ltd., a^ainst defendant, United States 
of America be and is hereby dismissed with costs to be 
taxed. 

Dated: New York, New York 
March 12, 1974 

Robert L. Carter 
U.S.D.J. 

Judgment entered this 14th day of March, 1974 

Raymond F. Burghabdt 
Clerk 





